‘DUTY OF COOPERATION’ CONSULTATION
REPLY RECEIVED FROM DEPARTMENT OF HEALTH IN RESPONSE TO RCPE’S ‘SUPPLEMENTARY POINTS’
Thank you for your response to our consultation and your additional comments to Reg 3(1)(a) asking clarification about bodies who are designated for the purpose of the duty of co-operation regulations either by means of the Responsible Officer Regulations.   I have sought advice from our solicitor and her reply is as follows:
"You are correct in your understanding that the draft Responsible Officers Regulations extend to England, Scotland and Wales and that the draft duty of co-operation regulations on which the Secretary of State consulted apply in relation to England only. The Welsh Ministers have separate powers to make regulations under section 121of the Health and Social Care Act 2008 (the 2008 Act) to impose similar duties of co-operation on Welsh health and social services bodies. 

Under the draft Responsible Officers Regulations, the RCPE is a designated body for the purposes of Part 5A of the Medical Act 1983 only if and for so long as the RCPE employs or contracts with one or more medical practitioners. By virtue of the definition of "designated body" in section 121(6) of the 2008 Act, this means that the RCPE is automatically a designated body under the duty of co-operation regulations if and for so long as the RCPE employs or contracts with one or more medical practitioners. However, in addition, regulation 3(1)(a) of the duty of co-operation regulations (once the cross references to Part 2 of the Schedule to the Responsible Officers Regulations are updated) will operate so as to provide that the RCPE and other members of the Academy of Royal Colleges are designated bodies under the duty of co-operation regulations for all purposes i.e. not just where the body employs or contracts with one or more medical practitioners.

The RCPE will only be a designated body under the duty of co-operation regulations (and so subject to the duties set out therein), however, when it is exercising its functions in relation to England. This is because there is no power for the Secretary of State to impose duties of co-operation in regulations under section 121 of the 2008 Act in relation to Wales and Scotland. We intend to make this position (which is implicit in the primary powers and in the application provision which states that the regulations apply in relation to England only) explicit when we amend the draft duty of c-operation regulations post-consultation." 
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